
 

               

 

 
 

 
 

 
   

   
  

  
   

 
 

  
 

    
 

 

 

  
   

  
   

  
 

  
 

 
 

 
 

 
 

    
  

 
  

 
 

U.S. Supreme Court: United States v. Cruikshank et al., 
1876 

Page 549 
UNITED STATES v. CRUIKSHANK ET AL. 

…more persons together, but in their banding or conspiring with the intent, or for any of the purposes, 
specified. To bring this case under the operation of the statute, therefore, it must appear that the 
right, the enjoyment of which the conspirators intended to hinder or prevent, was one granted or 
secured by the Constitution or laws of the United States. If it does not so appear, the criminal matter 
charged has not been made indictable by any act of Congress. 

We have in our political system a government of the United States and a government of each of the 
several States. Each one of these governments is distinct from the others, and each has citizens of its 
own who owe it allegiance and whose rights, within its jurisdiction, it must protect. The same person 
may be at the same time a citizen of the United States and a citizen of a State, but his rights of 
citizenship under one of these governments will be different from those he has under the other. 
Slaughter-House Cases, 16 Wall. 74. 

Citizens are the members of the political community to which they belong. They are the people who 
compose the community, and who, in their associated capacity, have established or submitted 
themselves to the dominion of a government for the promotion of their general welfare and the 
protection of their individual as well as their collective rights. In the formation of a government, the 
people may confer upon it such powers as they choose. The government, when so formed, may, and 
when called upon should, exercise all the powers it has for the protection of the rights of its citizens 
and the people within its jurisdiction, but it can exercise no other. The duty of a government to afford 
protection is limited always by the power it possesses for that purpose. 

Experience made the fact known to the people of the United States that they required a national 
government for national purposes. The separate governments of the separate States, bound together by 
the articles of confederation alone, were not sufficient for the promotion of the general welfare of the 
people in respect to foreign nations, or for their complete protection as citizens of the confederated 
States. For this reason, the people of the United States, "in order to form a more perfect union, 
establish justice, insure domestic tranquillity, provide for 

Page 551 
… which owes allegiance to two sovereignties and claims protection from both. The citizen cannot 
complain, because he has voluntarily submitted himself to such a form of government. He owes 
allegiance to the two departments, so to speak, and, within their respective spheres, must pay the 
penalties which each exacts for disobedience to its laws. In return, he can demand protection from 
each within its own jurisdiction. 
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The Government of the United States is one of delegated powers alone. Its authority is defined and 
limited by the Constitution. All powers not granted to it by that instrument are reserved to the States or 
the people. No rights can be acquired under the Constitution or laws of the United States, except such 
as the Government of the United States has the authority to grant or secure. All that cannot be so 
granted or secured are left under the protection of the States. 

We now proceed to an examination of the indictment, to ascertain whether the several rights, which it 
is alleged the defendants intended to interfere with, are such as had been in law and in fact granted or 
secured by the Constitution or laws of the United States. 

The first and ninth counts state the intent of the defendants to have been to hinder and prevent the 
citizens named in the free exercise and enjoyment of their "lawful right and privilege to peaceably 
assemble together with each other and with other citizens of the United States for a peaceful and 
lawful purpose." The right of the people peaceably to assemble for lawful purposes existed long before 
the adoption of the Constitution of the United States. In fact, it is, and always has been, one of the 
attributes of citizenship under a free government. It "derives its source," to use the language of Chief 
Justice Marshall in Gibbons v. Ogden, 9 Wheat. 1, 22 U. S. 211, "from those laws whose authority is 
acknowledged by civilized man throughout the world." It is found wherever civilization exists. It was 
not, therefore, a right granted to the people by the Constitution. The Government of the United States, 
when established, found it in existence, with the obligation on the part of the States to afford it 
protection. As no direct power over it was granted to Congress, it remains, according to the ruling in 
Gibbons v. Ogden, id., 22 U. S. 203, subject to State jurisdiction. 
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… these counts that the object of the defendants was to prevent a meeting for such a purpose, the 
case would have been within the statute, and within the scope of the sovereignty of the United States. 
Such, however, is not the case. The offence, as stated in the indictment, will be made out, if it be 
shown that the object of the conspiracy was to prevent a meeting for any lawful purpose whatever. 

The second and tenth counts are equally defective. The right there specified is that of "bearing arms 
for a lawful purpose." This is not a right granted by the Constitution. Neither is it in any manner 
dependent upon that instrument for its existence. The second amendment declares that it shall not be 
infringed, but this, as has been seen, means no more than that it shall not be infringed by Congress. 
This is one of the amendments that has no other effect than to restrict the powers of the national 
government, leaving the people to look for their protection against any violation by their fellow citizens 
of the rights it recognizes, to what is called, in The City of New York v. Miln, 11 Pet. 139, the "powers 
which relate to merely municipal legislation, or what was, perhaps, more properly called internal 
police," "not surrendered or restrained" by the Constitution of the United States. 

The third and eleventh counts are even more objectionable. They charge the intent to have been to 
deprive the citizens named, they being in Louisiana, "of their respective several lives and liberty of 
person without due process of law." This is nothing else than alleging a conspiracy to falsely imprison 
or murder citizens of the United States, being within the territorial jurisdiction of the State of 
Louisiana. The rights of life and personal liberty are natural rights of man. "To secure these rights," 
says the Declaration of Independence, "governments are instituted among men, deriving their just 
powers from the consent of the governed." The very highest duty of the States, when they entered into 
the Union under the Constitution, was to protect all persons within their boundaries in the enjoyment 
of these "unalienable rights with which they were endowed by their Creator." Sovereignty, for this 
purpose, rests alone with the States. It is no more the duty or within the power of the United States to 



   
 

 
    

   
 

  
   

   
 

 
 

  
  

   
   

    
  

  

  
  

  
  

 
   

     
   
  

      
      

 
 

 
 

  
  

   
 

 
 

 
    

 
   

    
  

   
  

   

punish for a conspiracy to falsely imprison or murder within a State, than it would be to punish for 
false imprisonment or murder itself. 

The Fourteenth Amendment prohibits a State from depriving any person of life, liberty, or property 
without due process of law, but this adds nothing to the rights of one citizen as against another. It 
simply furnishes an additional guaranty against any encroachment by the States upon the fundamental 
rights which belong to every citizen as a member of society. As was said by Mr. Justice Johnson, in 
Bank of Columbia v. Okely, 4 Wheat. 244, it secures "the individual from the arbitrary exercise of the 
powers of government, unrestrained by the established principles of private rights and distributive 
justice." These counts in the indictment do not call for the exercise of any of the powers conferred by 
this provision in the amendment. 

The fourth and twelfth counts charge the intent to have been to prevent and hinder the citizens 
named, who were of African descent and persons of color, in "the free exercise and enjoyment of their 
several right and privilege to the full and equal benefit of all laws and proceedings, then and there, 
before that time, enacted or ordained by the said State of Louisiana and by the United States, and 
then and there, at that time, being in force in the said State and District of Louisiana aforesaid, for the 
security of their respective persons and property, then and there, at that time enjoyed at and within 
said State and District of Louisiana by white persons, being citizens of said State of Louisiana and the 
United States, for the protection of the persons and property of said white citizens." There is no 
allegation that this was done because of the race or color of the persons conspired against. When 
stripped of its verbiage, the case as presented amounts to nothing more than that the defendants 
conspired to prevent certain citizens of the United States, being within the State of Louisiana, from 
enjoying the equal protection of the laws of the State and of the United States. 

The Fourteenth Amendment prohibits a State from denying to any person within its jurisdiction the 
equal protection of the laws; but this provision does not, any more than the one which precedes it, and 
which we have just considered, add anything to the rights which one citizen has under the Constitution 
against another. The equality of the rights of citizens is a principle of republicanism. Every republican 
government is in duty bound to protect all its citizens in the enjoyment of this principle, if within its 
power. That duty was originally assumed by the States, and it still remains there. The only obligation 
resting upon the United States is to see that the States do not deny the right. This the amendment 
guarantees, but no more. The power of the national government is limited to the enforcement of this 
guaranty. 

No question arises under the Civil Rights Act of April 9, 1866 (14 Stat. 27), which is intended for the 
protection of citizens of the United States in the enjoyment of certain rights, without discrimination on 
account of race, color, or previous condition of servitude, because, as has already been stated, it is 
nowhere alleged in these counts that the wrong contemplated against the rights of these citizens was 
on account of their race or color. 

Another objection is made to these counts that they are too vague and uncertain. This will be 
considered hereafter, in connection with the same objection to other counts. 

The sixth and fourteenth counts state the intent of the defendants to have been to hinder and prevent 
the citizens named, being of African descent, and colored, "in the free exercise and enjoyment of their 
several and respective right and privilege to vote at any election to be thereafter by law had and held 
by the people in and of the said State of Louisiana, or by the people of and in the parish of Grant 
aforesaid." In Minor v. Happersett, 21 Wall. 178, we decided that the Constitution of the United 
States has not conferred the right of suffrage upon anyone, and that the United States have no voters 



     
 

   
   

 
    

  
 

 
  

  
   

   
    

 
 

  
  

   
 

   
 

  
 

 
 

  
  

  
 

  
 

of their own creation in the States. In United States v. Reese et al., supra, p.  92 U. S. 214, we hold 
that the Fifteenth Amendment has invested the citizens of the United States with a new constitutional 
right, which is, exemption from discrimination in the exercise of the elective franchise on account of 
race, color, or previous condition of servitude. From this, it appears that the right of suffrage is not a 
necessary attribute of national citizenship, but that exemption from discrimination in the exercise of 
that right on account of race, &c., is. The right to vote in the States comes from the States, but the 
right of exemption from the prohibited discrimination comes from the United States. The first has not 
been granted or secured by the Constitution of the United States, but the last has been. 

Inasmuch, therefore, as it does not appear in these counts that the intent of the defendants was to 
prevent these parties from exercising their right to vote on account of their race, &c., it does not 
appear that it was their intent to interfere with any right granted or secured by the Constitution or laws 
of the United States. We may suspect that race was the cause of the hostility, but it is not so averred. 
This is material to a description of the substance of the offence, and cannot be supplied by 
implication. Everything essential must be charged positively, and not inferentially. The defect here is 
not in form, but in substance. 

The seventh and fifteenth counts are no better than the sixth and fourteenth. The intent here charged 
is to put the parties named in great fear of bodily harm, and to injure and oppress them, because, 
being and having been in all things qualified, they had voted "at an election before that time had and 
held according to law by the people of the said State of Louisiana, in said State, to-wit, on the fourth 
day of November, A.D. 1872, and at divers other elections by the people of the State, also before that 
time had and held according to law." There is nothing to show that the elections voted at were any 
other than State elections, or that the conspiracy was formed on account of the race of the parties 
against whom the conspirators were to act. The charge as made is really of nothing more than a 
conspiracy to commit a breach of the peace within a State. Certainly it will not be claimed that the 
United States have the power or are required to do mere police duly in the States. If a State cannot 
protect itself against domestic violence, the United States may, upon the call of the executive, when 
the legislature cannot be convened, lend their assistance for that purpose. This is a guaranty of the 
Constitution (art. 4, sect. 4), but it applies to no case like this. 

We are therefore of the opinion that the first, second, third, fourth, sixth, seventh, ninth, tenth, 
eleventh, twelfth, fourteenth, 


